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IN THE UNITED STATES COURT OF APPEALS 
FOR THE SECOND CIRCUIT 


UNITED STATES OF AMERICA, 

Appellee, 
-against- 

THOMAS COURTNEY COOK, 


X 

No. 74-1729 
BRIEF FOR APPELLANT 


Defendant-Appellant. 



PRELIMINARY STATEMENT 


This appeal seeks review of a conviction after 
a jury-waived trial before Chief Judge Foley of the 
Northern District of New York; neither Judge Foley's 
opinion denying defendant's motion to dismiss, nor his 
opinion upon conviction is reported. 

ISSUES PRESENTED 

1. Whether a Selective Service registrant, 
who is otherwise entitled to a I-S(C) student deferment, 
is deprived of that entitlement if he is issued an induc¬ 
tion order during his summer vacation from school. 

2. Whether a Mohawk Indian is entitled to 
exemption from liability under the Selective Service Act 










; by reason of treaties entered into between the United States 
and the Six Nations of the Iroquois Confederacy. 

STATEMENT OF THE CASE 

| 

This Selective Service case arises from the 

II 

, alleged failure of the defendant, Thomas Cook, to report 
for induction into the Armed Forces of the Untied States, 
pursuant to an induction order directing him to so report 
on September 22, 1970. He was convicted, in a jury-waived 
trial before Chief Judge Foley, on a single-count indict- 

! | ment. 

The facts, insofar as relevant to the defenses 
raised by Cook, are relatively simple; the defendant's 

|j two claims are that he was unlawfully denied a mandatory 

11 

and non-discretionary student deferment of I-S, and that 

11 

as a citizen of the Mohawk Indian Nation, he was not 

1 subject to induction. 

Cook registered at the age of 18, in May, 1966; 
he then received a series of IV-D deferments as a divinity 
student, studying for the Catholic priesthood at Our Lady 
of Hope Seminary, Newburgh, New York. In August of 1968, 
he informed his local board that he had terminated his 
seminary study, and he was thereupon classified as I-A; 







• 

1 

1 

i 

3 

r 

i 

1 

however, he shortly thereafter entered Richmond College 



! of the City University of New York, at Staten Island, as 



1 

a full-time undergraduate student, with an expected gradu¬ 


ation date of June, 1970. On this basis, Cook was classi- 

I 

fied II-S by his board on October 8, 1968, and the II-S 


1 

deferment was continued, substantially without interruption, 

until the summer of 1970. 

!i 


On July 10, 1970 the local board wrote to the 

1 

I 

Registrar's Office at Richmond College, inquiring whether 

i 

. 

j 

Cook had graduated as expected in June. On July 15, the 

i 

board received from Cook a completed Current Information 

• 

• 

Questionnaire (SSS Form 127) in w’hich he reported that he 

11 

• 

now expected to graduate in May of 1972. On the same day. 

|| 

i 

the Executive Secretary of the local board placed in Cook's 


Selective Service file a Report of Information (SSS Form 119) 



stating that Cook continued to be a student at Richmond 


i 

i 

i 

College; that because he had changed his major subject of 


i 

: 

study, he had not graduated in June of 1970; and that his 


ji 

expected graduation date was now June of 1972. Two days 

j 


* 

later, on July 17, 1970, the board received from the 


j i 

Registrar's Office of Richmond College a reply to its in¬ 



quiry of July 10; the Registrar's letter stated that Cook 


i. p 

• 

! 

j 

% 

continued to be a student at Richmond College, requiring 

_ ! _ Z 3 


< 



j; 46 more credits to qualify for graduation. 

On the basis of all of this information, the 
board reclassified Cook I-A on July 21, 1970. The fol¬ 
lowing day the board mailed to him his notice of classi¬ 
fication and an SSS Form LO-9; the latter informed Cook 
that although the board had determined that he did not quali¬ 
fy for a II-S student deferment, he might qualify for a 
I 

i I-S(C) classification. Tne LO-9 Form also stated that 

I 

when Cook was reached for induction, if he qualified for 
I-S(C), the board would mail him a letter with his in- 
i duction order informing him that the order would be can- 

i 

celled and that he would be granted the I-S(C). 

On August 24, 1970, the board mailed Cook an or- 

I der to report for induction on September 22. Despite the 

1 

advice communicated in the Form LO—9, the induction order 

• • I 

was not cancelled, and he was not granted a I-S(C) classi¬ 
fication. 

On September 21, 1970, the board received a letter 
from Cook, in which he stated that he was by birth a North 
American Indian, a member of the Iroquois Tribe of St. 

Regis, at St. Regis, Quebec, a band of Indians within the 
Mohawk Nation, one of the Six Nations of Iroquois Confeder¬ 
acy. In the letter, he outlined to the boa^d his belief 









5 

that as a citizen of the Mohawk Nation he was not a citizen 
of the United States, such as to be liable for military 
service. He also stated his belief that his travels into 

* 

the United States for reasons of employment and education 

I 

I could not, because of his treaty rights, subject him to 
| military service. He therefore requested that the induc- 
li tion order be cancelled, but the local board took no steps 
to comply with this request. 

On the day after the board received Cook's letter, 
he failed to report for induction. However, he cannot be 
convicted for this failure to report, because he was wrong¬ 
fully denied a deferment to which he was entitled, and be¬ 
cause, by reason of his ancestry and citizenship, he was not 
liable to military service at all. 

The issue cf Cook's entitlement to a I-S(C) 
classification was raised in the court below by motion to 
dismiss prior to trial; the District Court, while acknowledg¬ 
ing that the issue was far from clear, nevertheless held 
i contrary to v-ook's contentions, and ruled that where an 

induction order is issued during a student's summer vacation, 

| he is not entitled to a I-S(C) deferment, which may be 

! granted only when the order is issued during the "academic 

1 

year". 


i 






At trial the defendant renewed his motions for 
dismissal or acquittal, both at the conclusion of the 
government case, and at the conlusion of trial. The 
District Court, nevertheless, chose to stand on its earlier 
decision on the I-S(C) issue; in addition, despite the 
substantial and uncontradicted evidence produced by Cook 
as to his Mohawk citizenship, the court below held itself 
to be bound by earlier decisions of this Court, and refused 
acquittal on this ground also. The defendant was con¬ 
victed, and on May 20, 1974, was sentenced to a term of 
two years probation, conditioned on the performance of work 
in the interest of the national health, safety and welfare. 

ARGUMENT 

POINT I 

THE LOCAL BOARD'S ACTION 
IN FAILING TO CANCEL THE 
DEFENDANT'S INDUCTION ORDER 
AND RECLASSIFY HIM I-S(C) WAS 
LAWLESS ACTION INVALIDATING 
THE INDUCTION ORDER _ 

The illegality of the defendant's induction 
order flows from the local board's willful failure to 
classify the defendant I-S(C) despite his clear entitlement 







thereto as a result of his having received an order to 
report for induction while he was a full-time student at 
j Richmond College of the City University of New York, in 
Staten Island. Mr. Cook met all of the requirements for 
a I-S(C) deferment set forth in 32 C.F.R. § 1622.15 (b). 2 


1. I-S deferments were mandated by an amendment to 
the Military Selective Service Act of 1967, adding a new 
§ 6 (i) (2), 50 U.S.C. App. § 456 (i) (2) : 

"Any person who while satisfactorily 
pursuing a full-time course of instruction 
at a college, university, or similar insti¬ 
tution is ordered to report for induction 
under this title, shall, upon the fact being 
presented to the local board, be deferred 
(A) until the end of such academic year, 
or (B) until he ceases satisfactorily to 
pursue such course of instruction, which¬ 
ever is the earlier: Provided , That any 
person who * * * hereafter is deferred under 
, the provision of this subsection, shall not be 

further deferred by reason of pursuit of a 
course of instruction at a college, univer¬ 
sity, or similar institution of learning * * 

2. 32 C.F.R. § 1622.15(b): 

" (b) In Class I-S shall be placed any 
registrant who while satisfactorily pursuing 
a full-time course of instruction at a col¬ 
lege, university or similar institution of 
learning and during his academic year at 
such institution is ordered to report for 
induction, except that no registrant shall 
be placed in Class I-S under the provisions 
of this paragraph 

(1) who has previously been placed in 
Class I-S thereunder or: 












The local board had in its possession all of the necessary 
information to establish the defendant's statu*' as a 
full-time student at the time the induction order was issued, 
and was also aware that Mr. Cook had not received a bacca- 
laureate degree and had never previously been granted a 

i 

I-S classification. It is clear beyond peradventure that 
the I-S (C) deferment is mandated and not subject to local 
board discretion upon a finding that a registrant is quali¬ 
fied for I-S classification. Indeed, local board failure 
to grant a I-S(C) deferment has been characterized by this 
Court as blatantly lawless, thereby allowing affirmative 
court action seeking to enjoin the issuance of an induction 


(2. con't.) 

(2) who has been deferred as a student 
in Class II-S and has received his bacca¬ 
laureate degree; 

A registrant who is placed in Class I-S 
under the provision of this paragraph 
shall be retained in Class I-S; 

(1) until the end of his academic 
year or; 

(2) until he ceases satisfactorily 

to pursue such course of instruction, which¬ 
ever is the earlier. 

The date of the classification in Class I-S 
and the date of its termination shall be en¬ 
tered in the 'Remarks' column of the Classi¬ 
fication Record (SSS Form 102) and be iden¬ 
tified on that record as Class I-S(C)." 





order. See, Marsano v. Laird , 412 F.2d 65 (2d Cir. 1969); 
Carey v. Local Board No. 2, 412 F.2d 71 (2d Cir. 1969). 


The Court below held, however, that the local 
board's failure to grant the I-S(C) was proper, since the 
induction order was issued durirg Cook's summer vacation 
from school, and therefore not during an "academic year". 

It is respectfully submitted, however, that in this respect, 
the lower court's action is clearly erroneous. The only 
definition of "academic year" contained in Selective 
Service Regulations is set forth in the regulation which 
is applicable to II-S classification, and it defines 
academic year as "the 12 month period following the beginning 
of his course of study". 32 C.F.R. § 1622.25(b). 3 Nothing 
in statute or regulation indicates that the term "academic 
year" is to be defined any differently for a I-S(C) classi¬ 
fication. 


This specific question was squarely presented 
and decided in the case of Walsh v. Local Board No. 10 , 
Mount Vernon. New York . 305 F.Supp. 1274 (S.D.N.Y. 1969), 
which held: 

"Defendant argues that petitioner 
is not entitled to a I-S(C) classifi¬ 
cation because he received his induction 
order during his summer vacation and not 
during an academic year. Unquestionably, 

T. ''In determining eligibility for deferment in Class 
II-S, a student's academic year shall include the 12 month 
period following the beginning of his course of study." 





the regulations do provide that a 

I- S(C) classification will only be 
granted to students who receive an 
induction order during an academic 
year. 'Academic year' is defined 

in the regulations applicable to the 

II- S classification as 'the 12 month 
period following the beginning of 
his course of study'. Applying that 
definition to this case would en¬ 
title petitioner to a I-S(C) classi¬ 
fication because he would have re¬ 
ceived his order of induction during 
his September 1968 to September 1969 
academic year. 

* * * * 

"Neither the statute nor the 
regulations contain the slightest 
suggestion that 'academic year' is 
to be defined differently for a 

I- S(C) classification than for a 

II- S classification. Moreover, 
defendant's argument that I-S(C) 

is essentially a graduate deferment 
conflicts with the plain language 
of § 6(i)(2) which excludes gradu¬ 
ate students from a I-S(C) defeiment 
except those remaining few who had 
received II-S deferments prior to 
the 1967 amendment." 

305 F.Supp. at 1278-1279. 


Other Federal Court decisions have followed the 
holding in the Walsh case. See also, United States v. 
Rundle , 413 F.2d 329 (8th Cir. 1969) ; United States v. 

I 

Wood , 329 F.Supp. 68 (D.N.H 1971) (Bownes, J.); United 
j| States v. Rothfelder, 338 F.Supp. 1164 (W.D.Mich. 1972) 


ll 

}l 








(Fox, Ch. J.). It is respectfully submitted that the 

| 

interpretation of the term "academic year" set forth in 
! Walsh , Rundle , Rothfelder and Wood, supra , is the proper 

ji one * 

There is no alternative definition in the 
I; Selective Service statute or regulations, and as Judge 
J 1 Bownes stated in United States v. Wood , supra ; 


"This phrase 'academic year' 
usually means from September until 
June, a 9 month period. Despite the 
number of months actually involved 
it means the period of time necessary 
to complete one year's study. The 
summer vacation period is a hiatus 
in the academic year, not the end of 
it. To say that a year usually con¬ 
notes 12 months is to labor the 
obvious." 

329 F.Supp. at 71. 


Within this Circuit, Walsh has been followed 
in Keibler v. Selective Service Local Board No. 170, 


F.Supp. , 3 SSLR 3294 (N.D.N.Y. 1970) (Port, J.), in 

I i 

which it was held that where an induction order was mailed 


during the summer to a registrant who was not even scheduled 
to begin his first year of classes until the coming Sep¬ 
tember, a I-S deferment was nevertheless mandated, as such 

I i 

important rights should not be permitted to turn on "the 
fact that Local Board No. 170 got to the mailbox with the 









plaintiff's induction notice 9 days before he arrived 
m the Cornell campus". 


Similarly, in the present case, defendant's 
jj liberty should not be made to rest on the outcome of such 
a race. It would have been simple indeed for the defendant 
to have filed a request for a personal appearance or an 
appeal in August of 1970, even though he had no grounds 

!: on which to contest his I-A classification, and the 

•• 

pendency of such procedural rights would have prevented 
the issuance of an induction order until Cook had entered 
his fall semester at Richmond College. Thus, the refusal 
to grant Cook a I-S deferment during the summer, if upheld 
I by this Court, will be no more than a severe penalty for 


his not having harassed the Selective Service System with 
a meaningless appeal for the sole purpose of delay. Such 
a construction would hold, in essence, that a type of 
deferment had been established, which contained built into 
its very structure, a few-month hiatus of ineligibility - a 
hiatus which could be bridged by any knowledgeable, sophis¬ 
ticated registrant, fully informed of and able to exercise 
all of his procedural rights, but a hiatus which would 
guarantee induction for the less informed and less sophis¬ 
ticated. 


I 

I! 
i| 
11 









13 


/ '! 
ii 


Th e decision of the court below, howeve^ is 
in direct conflict with all of this clear authority. While 
conceding that it was called upon to construe "an admit- 
j tedly ^iguous regulation with an unfortunate omission of 
the precise meaning of this phrase", (A 41) the court 
below nevertheless went on to construe the regulation in a 
way most favorable to the Government. The first error in 
this analysis, it is respectfully submitted, is the errone¬ 
ous premise from which it appears to proceed, in its re¬ 
peated references to "the intent of Congress" and the 
choice of words which "Congress" might have made in drafting 
the regulation. The regulation was not drafted by Congress, 
however, but the scriveners of the Selective Service System, 
whose clarity of expression is perhaps best illustrated in 
the Supreme Court's decision in Mulloy v. United States, 

398 U.S. 410 (1970), where the System's use of the words 
may reopen" in 32 C.F.R. § 1625.2 was held to mean "shall 
reopen". To impute any meaning to the precise choice of 
words used by the Selective Service System's draftsmen is 
plainly a precarious exercise at best. 

Indeed, in the statute itself, former 50 U.S.C. 
pp. § 456 (i) (2), Congress makes no reference whatever to 
the necessity that an induction order be received during a ' 





registrant's academic year in order that he be qualified 
j for a I-S(C). Rather, the statute by its terms requires 
| only that a registrant be "satisfactorily pursuing a full- 
j time course of instruction a requirement which 

Cook plainly satisfied. 

A further error, it is respectfully submitted, 
is the Court's construction of this "admittedly ambiguous" 

| re 9 u lation in the Government's favor. It is an elementary 
|| rule of construction that where there is any reasonable 
doubt as to the meaning of the words used, that doubt 

must be resolved in a criminal defenant's favor and 

j 

j against the Government. 

As early as 1917, it was held that in construing 
the Internal Revenue Code, "[i] n case of doubt (taxation 

I: 

statutes] are construed most strongly against the Govern- 

|| ment and in favor of the citizen". Gould v. Gould , 245 

; U.s. 151, 153 (1917); see also, White v. Aronson , 302 U.S. 

!! 16 ' 20 (1937); Cloister Printing Corp . v. United States. 

" - 

| 100 F.2d 355 (2d Cir. 1939); State Farm Mutual Automobile 

—— -— 

Co - v * United States. 200 F.Supp. 324 (S.D.I11. 1961). 
Regulations in all fields have been subjected to similar 
'| rules of construction; thus, in interpreting an Executive 
Order which was used by the Government to support the 






dismissal of a government employee for national security 
reasons, the Supreme Court held: 


i 


!j 

1 

i 

i 

i 





i • 


i 


i 


"Moreover, whatever the practical 
reasons that may have dictated the 
awkward form of the order, its failure 
to state explicitly what was meant is 
the fault of the government. Any am¬ 
biguities should therefore be resolved 
against the government . . . 

Cole v. Young , 351 U.S. 536, 556 (1956) 


Indeed, if the standardcf construction applied to regula¬ 
tions is any different from that applied to statutes, it 
is in the direction of greater favor to the defendant: 

"Beginning at least with Aristotle, 
it has oft^n been recognized that, if 
a legislature cannot foresee all possible 
particular circumstances to which legis¬ 
lation is to apply, it must therefore 
be reasonably interpreted to fiJl in 
gaps. But when the legislature dele¬ 
gates to an administrative official 
the authority by 'sub-legislation' to 
issue regulations to fill in these gaps, 
then the regulations, precisely because 
they particularize ought not be as gener¬ 
ously interpreted as the statute. In 
i a i^rc^ ; ss to the regulated, the provis ions 
of the regulation should not be deemed 

£-Q_ include what the administrator, ex— 

hi s delegated power might have 
covered but did not cover . TLue~ In 
deciding v/hat they do cover, we must 
not regard their literal terms merely, 
but must also give much weight to in- • 
terpretive rulings which have been pub¬ 
lished and of which the regulated are 
thus on notice. But here there were 
no published rulings giving the con¬ 
struction for which the plaintiff contends." 
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Tobin v. Edward S. Wagner Co., 1B7 
F.id 977, 979 (2d Cir. 1951) 

(emphasis supplied). 

Unlike the "vagueness" doctrine, the rule 
of construing regulations favorably to the regulated does 
not rely upon the latter's need to know proscribed conduct. 
Thus, it does not matter that the regulation in question 
was directed toward the definition of a classification. 

In Gould , supra , the issue was whether alimony was taxable 
as income to the receiving wife; in Callen v. Westover , 

116 F.Supp. 191 (S.D.Cal. 1953), it was whether a tax¬ 
payer's loss was deductible; in Cole , the definition of 
national security; and in Tobin , the extent of coverage 
of Department of Labor regulations concerning the definition 
of work done by an employee. 

There is no reason for construing regulations 
promulgated by the Selective Service System any more gener¬ 
ously than those of the Internal Revenue Service or the 
Department of Labor. Indeed, in view of the consequences 
to the registrant, the regulations should, if anything, be 
construed far more strictly against the Government. See, 
e.g., Walsh v. Local Board No. 10., Mount Vernon, New York , 
305 F.Supp. 1274, 1279 (S.D.N.Y. 1969), 





'I 

i 



I 


li 


"At the very least, those entrusted 
with the awful power of conscripting 
the nation's young men into the armed 
forces in time of war or other mili¬ 
tary venture owe a duty of the most 
searching examination of the facts, 
scrupulous fairness, sensitive care, 
compassionate hearing, patient con¬ 
sideration, cautious action and 
deliberate and rational decision 
within the law. We afford no less 
to the worst criminal in our society." 


Cf. Ex parte , Fabiani , 105 F.Supp. 139 (E.D. Penna. 1952); 
United States v. Graham , 108 F.Supp. 794, 796 (N.D.N.Y. 
1952) ("Regulations must be construed in favor of regis¬ 
trants"). Surely, it is not asking too much of the 


government that before it may induct young men into the 
service, it carefully define the conditions under which they 


may be conscripted. The Selective Service System made no 
such attempt here, but drew a sloppily composed regulation, 
subject to all manner of conflicting interpretations. 

The regulation must be construed against the Government, 
and Cook must be held to have been entitled to the I-S(C) 
deferment and the cancellation of his induction order. 
Therefore, it is respectfully submitted, the decision 
of the court below must be reversed. 






POINT II 


DEFENDANT'S BIRTH AS A MOHAWK 
INDIAN EXEMPTED HIM FROM 
LIABILITY TO MILITARY SERVICE 

As the record of trial clearly demonstrates, 
the defendant Thomas Cook was and is a Mohawk Indian, a 
jl citizen of one of the Six Nations of the Iroquois Confed¬ 
eracy. As such, by the terms of numerous treaties between 

i l 

the United States and the Six Nations, Cook could not be 
subjected to induction into the untied Forces. The guaran¬ 
tees of these treaties, entered into both before and after 
the adoption of the Constitution of the United States, 
plainly exempt Cook from any liability for military service 
and they can have been overridden only by clearly incon¬ 
sistent provisions in a subsequent treaty or United States 

i | 

• • 

j statute. There is, however, no such treaty or statute; 

neither § 601 of the Nationality Act of 1940, as re-enacted 

by the Immigration and Nationality Act of 1952, and now 

embodied in 8 U.S.C. § 1401(a), which conferred citizenship 

on the Indians, nor the Military Selective Service Act of 

1967, which imposed on male citizens liability for con- 
!. . . 

scnption, evinces the requisite intention to override 
the treaties. The protections of the treaties must there¬ 
fore remain effective. 
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Concededly, this Court has had occasion, over 
thirty years ago, to consider similar contentions; in 
Ex parte Green , 123 F.2d 862 (2d Cir. 1941), cert. den. 
sub nom. Green v. McLaren , 316 U.S. 668 (1942), similar 
arguments were presented and rejected. 4 it is respectfully 
contended, however, that Green was wrongly decided, giving 
only superficial consideration to the central and critical 
issue in this case, and it must be reconsidered and over¬ 
ruled. The Green Court assumed arguendo , without deciding, 
that the terms of various treaties between the Six Nations 
and the United States, if still effective, would protect 
Green from induction; A t correctly held that only a statute 
evincing a clear intention by Congress to do so could 
abrogate such treaty rights, and that " . . .[I]n light 
of the history of the dealings between the United States 
and Green's tribe, these statutes shall be construed most 

favorably to him". 123 F.2d at 863-864. Having thus held 
however, the Cou rt went on to find, y ' 

. -It A nUJ ^? r ot ^ er ca ses have since expressed similar 
holdmgs. All, however, do little more than recite the 
authority of Green , without further discussion; if, as 
defendant contends, Green was wrongly decided, none of these 
subsequent cases is of any more validity. Williams v. 

United States, 406 F.2d 704 (9th Cir. 1969)TlUb^H? v. 

^J nited States ,_152 F.2d 266 (6th Cir. 1945); United States 
v. Craicj, 353 F.Supp. 121 (D.Minn. 1973); United States v“ 

Sl P. t P ne ;-, 3 P„ F - Sup P:. 1028 (D.Conn. 1972); UHited State, v! 
Claus , 63 F.Supp. 433 (W.D.N.Y. 1944); Totus v. Unitea 
States , 39 F.Supp. 7 (E.D.Wash. 1941). -~ 



by an almost casual application of the hoary doctrine of 
" Exprc.ssio unius est exclusio alterius" , that the grant 

| 

of citizenship to Indians, contained in 8 U.S.C. § 1401(a), 

I 

was expressly "intended to impose all other obligations 

• ; i 

1 of citizenship", 123 F.2d at 864, including liability to 
I military conscription. 

Any more careful analysis of the relevant treaties 
and statutes, it is respectfully submitted, leads inexorably 
to the conclusion that Green was wrongly decided, and that 
the treaty provisions which protect the Iroquois from 
induction have not, in fact, been abrogated, by statute or 
otherwise. 

At the outset, it is clear that the language, 

l if not the very existence, of the treaties between the 

» 

United States and the Iroquois, establish incontestably 
the exemption of the Iroquois from liability to conscription 
tj into the military of the United States. Thus, one of the 
:| very first treaties into which the United States entered 5 
after its birth was the Treaty of Fort Stanwyx, of 1784, 

7 Statutes at Large 315, with the Six Nations. 

I 

_ 

I 

5. The Iroquois, even this early, already had a long 
history of treaty relations with the European settlers, dat¬ 
ing at least to the signing of the Turowampum at Albany in 
the mid-seventeenth century. 


I' 


i 
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By the terms of the treaty, it was agreed that 

"The United States of America give 
peace to the Senekas [sic], Mohawks, 

Onondagas, Cayugas and receive them 
into their protection upon the fol¬ 
lowing conditions . . . ." 

The conditions stated were an exchange of prisoners and 
hostages, the affirmation of sole rights in the Indians 
to their lands, the establishment of a boundary and the 
delivery of certain goods to the Indians. The treaty 
expressly provided that the "Six Nations shall and do 
yield to the United States, all claims to the country west 
of the said boundary; and then they shall be secured in 
peaceful possession of the lands they inhabit east and 
north of the same . . . ." 

Following the Treaty of Fort Stanwyx, in 1789, 
after the adoption of the Constitution, a further treaty 
was entered into at Fort Harmar, 7 Statutes at Large 33, 
between the United States, "and the sachems and warriors 
of the Six Nations". The purpose of the treaty was to 
renew and confirm the provisions of the 1784 treaty. 

Again, at "Konondaigua" (Canandaigua), in 1794, 7 Statutes 
at Large 741, a further treaty between the United States 
and '.he Six Nations was signed, by which the United States 
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expressly agreed in Article 1 that "Peace and friendship 
are hereby firmly established and shall be perpetual, between 
the United States and the Six Nations", and in Article 2: 

"The United States acknowledge the 
lands reserved to the Oneida, 

Onondaga and Cayuga nations in their 
respective treaties with the State 
of New-York and called their reser¬ 
vations to be their property; and 
the United States will never claim the 
same, nor disturb them, or either of 
the Six Nations nor their Indian 
friends residing thereon and united 
with them, in the free use and enjoy¬ 
ment thereof . . . ." 


Finally, in 1838, the Six Nations and the United 

I 

States entered into the Treaty of Buffalo Creek, which 
provided in Article 4; 


"Perpetual peace and friendship 
shall exist between the United States 
and the New York Indians; and the 
United States hereby guaranty to pro¬ 
tect and defend them in the peaceable 
possession and enjoyment of their new 
homes, and hereby secure to them, in 
said country, the right to establish 
their own form of government, appoint 
their own officers, and administer 
their own laws; subject, however, to the 
legislation of the Congress of the United 
States, regulating trade and intercourse 
with the Indians." 

I 

It is abundantly clear on the face of all of 


i 

I 

I 

I 






these treaties that they were entered into and were under— 

i 

stood by both sides at the time to guaranty to the citizens* 

j 

of the Six Nations freedom from interference or encroach— 

l 

ment. It is plain that what both sides desired, and what 
all of these solumn treaties established, was a clear de¬ 
finition of that which belonged to the Six Nations and 
that which belonged to the United States, and a guaranty 
that each, within its sphere, would be free of any form 
of regulation or interference by the other. 

Indeed, the very making of these treaties is 
a recognition of the separate sovereignty of the Indian 
Nations, such that the United States could hardly have 


the power to conscript their citizens. In construing 
similar treaties with the Cherokees, by which the United 
States similarly agreed to "give peace" to the Indians. 

* I 

and receive them into its protection, and by which boundaries 
were mutually established, and prisoners exchanged. Chief 
Justice Marshall wrote, for the Supreme Court, in Worcester 
v. Georgia , 31 U.S. (6 Pet.) 515 (1832): 


"This relation was that of a nation 
claiming and receiving the protection 
of one more powerful, not that of in¬ 
dividuals abandoning their national 
character, and submitting as subjects 
to the laws of a master." 

31 U.S. at 555. 




ll 
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* * * * 

"The Indian nations had always 
been considered as distinct, in¬ 
dependent political communities, 
retaining their original natural 
rights, as the undisputed possessors 
of the soil from time immemorial 
. . . . The very term 'nation', so 
generally applied to them, means 
'a people distinct from others'. 

The Constitution, by declaring 
treaties already made, as well as 
those to be made, to be the supreme 
law of the land, has adopted and 
sanctioned the previous treaties 
with the Indian nations, and con¬ 
sequently admits their rank among 
those powers who are capable of 
making treaties. The words 'treaty' 
and 'nation' are words of our own 
language, selected in our diplomatic 
and legislative proceedings, by our¬ 
selves, each having a definite and 
well understood meaning. We have 
applied them to the other nations 
of the earth. They are applied to 
all in the same sense." 

Id. at 559-560. 

* * * * 

" . . . [T]he settled doctrine of 
the law of nations is that a weaker 
power does not sur ender its in¬ 
dependence - its right to self-gov¬ 
ernment, by associating with a stronger 
and taking its procection. A weak State 
in order to provide for its safety, 
may place itself under the protection 
of one more powerful without stripping 
itself of the right of government, and 
ceasing to be a State .... 

"The Cherokee Nation, then, is a 









distinct community, occupying its 
own territory, with boundaries ac¬ 
curately described . . . 

Id. at 560-561. 


The plain language of the treaties, thus, is 
a clear recognition of the separate nationhood of the 
Iroquois Nations, and an assurance that they shall be 
free of any interference or regulation in their internal 
affairs by the United States. Moreover, the promise to 
the Indians that the United States "receive them into 
their protection", is a further assurance that the Iroquoi 
cannot be called upon the participate in foreign wars; it 
would be a strange notion of "protection" of the Indians 
by the United States which would compel the Indians to 
help protect the United States against Germans, Japanese 
and Viet Cong. 

Nor is it in any way anomalous or unfair, for 
the Indians to claim such protection, while claiming that 
they have no obligation in turn to help defend the United 
States. First, by the express provisions of the Fort 
Stanwyx Treaty, the conditions desired by the United State 
in return for its protection, are dearly spelled out: 
exchange of prisoners, and cessions of land by the Iroquoi 
See, Vazquez v. Attorney General of the United States 





433 F.2d 516, 521 (D.C. Cir. 1970) ("It may well be that 
! the Government today would not commit itself to such an 
|j undertaking, but dissatisfaction with a solemn engagement 
; has not as yet been thought, in this country at any rate, 
n to be an adequate basis for ignoring the commitment."). 

Second, as Chief Justice Marshall observed in 
i! Worcester v. G eorgia , there was cogent historical reason 
! for the United States to desire to take the Indian nations 
into its sole protection, as had the British crown before 
the Revolution: 


"Fierce and warlike in their 
character, they might be formid¬ 
able enemies or effective friends. 
Instead of rousing their resentment 
by asserting claims to their lands, 
or to dominion over their persons, 
their alliance was sought by flattering 
professions, and purchased by rich 
presents. The English, the French, 
and the Spaniards, were equally 
competitors for their friendship 
and their aid. Net well acquainted 
with the exact meaning of words, nor 
supposing it to be material whether 
they were called the subjects, or the 
children of their father in Europe; 
lavish in professions of duty and 
affection in return for the rich pre¬ 
sents they received; so long as their 
actual independence was untouched, 
and their right to self-government 
acknowledged, they were willing to 
profess dependence on the power which 
furnished supplies of which they were 
in absolute need, and restrained 
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dangerous intruders from entering 
their country; and this was probably 
the sense in which the term was under¬ 
stood by them. 

"Certain it is, that our history 
furnishes no example, from the first 
settlement of our country, of any 
attempt on the part of the crown 
to interfere with the internal affairs 
of the Indians, farther than to keep 
out the agents of foreign powers, who 
as tracers or otherwise, might seduce 
them into foreign alliances." 

31 U.S. at 546-547. 


Thus, the United States, in entering into 
treaties with the Iroquois, and guaranteeing their protection, 
was bargaining for something which it very much wanted - 
assurance that the Indians would not ally themselves with * 
European powers. 

Indeed, even if it can be said that there is 
any room for doubt or any ambiguity in these treaties, that 
doubt must be resolved in the Indians' favor; as the 
Supreme Court has repeatedly held, and reaffirmed as re¬ 
cently as last year, even where an Indian "treaty nowhere 
explicitly states" that Indians are to have the rights for 
which they contend, " . . .[T]he document is not to be 
read as an ordinary contract agreed upon by parties dealing 
at arm's length with equal bargaining positions". 


i 
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McClanahan v. State Tax Comm'n. of Arizona , 411 U.S. 164, 
174 (1973). The history of the United States' dealings 
with the Indians has 


I 

I 

j| 

' 




il 

II 

!! 


" . . . led this Court in interpreting 
Indian treaties to adopt the general 
rule that '[djoubtful expressions are 
to be resolved in favor of the weak and 
defenseless people who are the wards 
of the nation, dependent upon its pro¬ 
tection and good faith'." 

Id., quoting with approval from 
Carpenter v. Shaw, 280 U.S. 363, 367 
"(19 30) 


See also, e.g., United States v. Shoshone Tribe , 304 U.S. 

Ill, 116 (1935); Jones v. Meehan , 175 U.S. 1, 11 (1899); 

i 

Worcester v. Georgia , supra . 

Read in such a light, there can be little doubt 
that the numerous treaties between Cook's people and our 
own, if still effective, protect Cook from subjection to 
the draft. If there is one thing which it is plain that 
the Iroquois expected to obtain from the signing of these 
treaties, it is the right to be left alone; conscription 
to fight Asians is hardly consonant with any such expectation. 

These protections can, of course, have been 
abrogated by Congress; it has long been settled that treat¬ 
ies, although the supreme law of the land, can nevertheless 
be repealed by subsequent statute. Head Money Cases, 
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112 U.S. 580 (1884); The Cherokee Tobacco , 78 U.S. (11 
Wall.) 616 (1870). While there may, indeed, be room for 
doubt whether this power has always been used, as it ought 
to be, in a manner "consistent with perfect good faith 

l 

towards the Indians", Lone Wolf v. United States, 187 U.S. 
553, 566 (1903), it nevertheless exists, and if it has been 
exercised in this case. Cook has no claim to exemption. 

Imputing to a statute the abrogation of a treaty, 
however, and particularly a treaty with the Indians, is a 
step which the courts will take only most reluctantly, and 
only if there is no construction which can avoid such 
abrogation. 

First / it has long been held that the courts 
will be most reluctant to find an intention in Congress to 
repudiate the solemn obligation of any treaty. 


"Aside from the duty imposed by 
the Constitution to respect treaty 
stipulations when they become the 
subject of judicial proceedings, the 
court cannot be unmindful of the fact, 
that the honor of the Government and 
people of the United States is involved 
in every inquiry whether rights secured 
by such stipulations shall be recognized 
and protected." 

Chew Heong v. United States, 112 U.S. 
536, 539 (1884). 


Thus, "A treaty will not be deemed to have been abrogated 


II 




. I 

or modified by a later statute, unless such purpose on 

1 

the part of Congress has been clearly expressed". Cook v. 

i 

Ij United States , 288 U.S. 102, 120 (1933). See also, 

!' I 

Itzcovitz v. Selective Service Local Board No. 6, New York, 

' I 

301 F.Supp. 168, 169 (S.D.N.Y. 1969), app. dism. 422 F.2d 

II 828 (2d Cir. 1970). Repeal by implication is never favored, 

Johnson v. Browne, 205 U.S. 309, 321 (1927), and in cases 
11 n | 

of apparent conflict, effect must be given to both treaty 

|i 

and statute, if that can be done by any reasonable inter- 

!j I 

pretation. United States v. Lee Yen Tai, 185 U.S. 213-221 

(1902) . 

When dealing with the Indians, of course, 

i ! repeal by implication of their treaty rights must be 

* 

looked upon with still greater disfavor; for the same 

■I 

reasons that treaties with the Indians are construed in 
the Indians' favor, so must be statutes which may affect them 

! Menominee Tribe v. United States , 391 U.S. 404 (1968); 

| j , j 

Squire v. Capoeman, 351 U.S. 1 (1956); United States v. 

ij Celestine , 215 U.S. 278 (1909). 

I ! 

Neither the Nationality Act of 1940, nor the 
Military Selective Service Act of 1967, can properly be 
read, in light of these strong presumptions in the Indians' 

'! 

favor, to subject the Indians to induction. 







The relevant provision of the Selective Service 
Act is contained in § 4(a), former 50 U.S.C. App. § 454(a): 

"Except as otherwise provided in 
this title, every male citizen of 
the United States, and every male 
alien admitted for permanent resi¬ 
dence [between certain age limits] 
shall be liable for training and 
service in the Armed Forces of the 
United States . . . ." 

Plainly, there is nothing whatever on the face 
of the Act to indicate who shall be a "citizen" within 
its terms, or to indicate that Congress intended, by this 
general language, to repudiate treaties solemnly entered 
into by the United States, with a nation which it had cast 
down into a dependent status. Nor is there anything in the 
legislative history of this or any prior Selective Service 
Act, to indicate any awareness in Congress that it was re¬ 
pudiating the treaty rights of Indians; but only evidence 
of such a clear and explicit intention can suffice. 

An analogous problem was presented in Itzcovitz 
v « Selective Service Local 3oard No. 6, New York , supra. 

In construing the similar provision of § 4(a) of the 
Selective Service Act of 1951, subjecting resident aliens 
to liability, seemingly without exception for those claiming 
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treaty rights to exemption, the Itzcovitz court held t-h;**- 

j : 

| even where the statute "appears to make every resident male 

: alien liable for military service .... such a literal 

| interpretation should be rejected", in the absence of 

| anything in the legislative history or elsewhere to indicate 

Congressional intention to repudiate the treaties despite 

I the "serious diplomatic implications of such a result ..." 

| 301 F.Supp. at 181. See also, Ungo v. Beechie. 311 F.2d 

jj 905 (9th cir ->' ce rt. den. 373 U.& 911 (1963); Schenkel v. 

Landon, 133 F.Supp. 305 (D.Mass. 1955). Similarly, it has 

been held that a dual national, of Argentine citizenship 

by birth, and United States citizenship by virtue of his 

parents' naturalization during his minority, did not, by 

virtue of such citizenship, lose the right to exemption 

accorded to Argentine nationals by an 1853 treaty. Vazquez 

v. United States . 433 F.2d. 516 (D.C. Cir. 1970). 

See also, 42 Op. Atty. Gen. 28 (1968), considering 
the same issues presented in Itzcovitz. and reaching the same 
result: 

I j 

"Having been duly ratified with 
the advice and consent of the Senate, 
and not having been set aside by sub- 
sequent legislation, the treaty pro- 
visions represent an independent source 
of law as fully as if they were separate 
sections of the Military Selective 








Service Act of 1967 itself." 


Plainly, nothing in the Selective Service Act 
even approaches the specificity required to repudiate a 



i 

i 


ij 

I • 

|j 

| 

| 

•I 
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treaty; if such repudiation is to be found, it must be 
in the statute by which the Indians became citizens, the 
Nationality Act of 1940, of which the relevant provision 
is now contained in 8 U.S.C. § 1401(a): 


"The following shall be nationals 
and citizens of the United States 
at birth: 


* * * * 

"(2) a person born in the United 
States to a member of an Indian 
. . .tribe: Provided , that the 
granting of citizenship under this 
subsection shall not in any manner 
impair or otherwise affect the right 
of such person to tribal or other 
property." 


Almost identical language is found in the 
Act which sought, in 1924, to make citizens of the Indians^ 


6. "Chap. 233 - An Act to authorize the Secretary of 
the Interior to issue certificates of citizenship to the 
Indians. 

Be it enacted . . ., That all non-citizen Indians born 
within the territorial limits of the United States be, and 
they are hereby, declared to be citizens of the United 
S £ a ^? s: Provided , that the granting of such citizenship 
shall not in any manner impair or otherwise affect the 
right of any Indian to tribal or other property " 

43 Stat. 253, June 2, 1924. 
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and similar language is to be found in statutes as early 
as 1887.^ In construing the 1940 Act in Ex parte Green , 
123 F.2d 862 (2d Cir. 1941) # cert. den. sub nom. Green v. 
McClaren , 316 U.S. 668 (1942), this Court, reasoning from 
the maxim, "Expressio unius est exclusio alterius", held 


that the express protection of property rights in the 
1940 Act necessarily implied that Congress intended to 
reserve no other rights, and to impose all other obligations 
of citizenship. Such a construction, it is respectfully 
submitted, is plainly erroneous, and plainly does not sat¬ 
isfy the overwhelming presumption against repeal of treaties 
by implication (see pp. 29, 3 °supra ) . 

Moreover, the history of the provision pro¬ 
tecting property rights clearly negates any intention by 


7. 24 Stat. 388, Feb. 8, 1887, § 6: 

"That every Indian born within the territorial limits 
of the United States who has voluntarily taken up within 
said limits his residence, separate and apart from any 
tribe of Indians therein, and has adopted the habits of 
civilized life is hereby declared to be a citizen of the 
United States, and is entitled to all the rights, privileges, 
and irununities of such citizen, whether said Indian has beer 
or not, by birth or otherwise, a member of any tribe of 
Indians within the territorial limits of the United States, 
without in any manner impairing or otherwise affecting the 
rights of any such citizen to tribal or other property." 
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1 

Congress thereby to impose other obligations of citizenship. 
As already noted, the language appears at least as early 

I as the 1887 grant of citizenship (see, note 7, supra) to 



those Indians who would leave the reservation and abandon 
tribal ways. The earliest statutes, however, did not 



impose citizenship, but sought to induce Indians voluntarily 

j 


to accept it. United States ex rel. Besaw v. Work, 6 F 2d 

t 


j 694 (D.C. Cir. 1925); Oaks v. United States, 172 F. 305 



| (8th Cir. 1909). Plainly, it is inconsistent with the policy 



of inducement either to interpret the clause to mean that 



i other rights are surrendered, or to construe the meaning 


1 

of protected property narrowly. 


1 

Thus, even assuming arguendo that Green was 



correct in holding that/pro£erty rights were protected, 
it is difficult to reconcile such protection with a holding 
that Indians are subject to induction. Indeed, the result 


1 

1 

of induction and active military service, and the concomitant 


* 1 

risk of injury or death, have been recognized as suffici- 


1 

ently affecting property interests to meet the $10,000 


1 

federal diversity jurisdiction requirement. Freedman v. 



E- r0ehlke ’ 470 P - 2d 1351 dst Cir. 1972); Berk v. Laird. 1 

429 F.2d 302 (2d Cir. 1970); Walsh v. Local Board No. 10 1 


1 

1 

1 

• 

j 

1 

—1_- - 

Indeed, whether or not the rights affected can be j 

! 


il 

i 
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said to reach $10,000 in value, it is undeniable that 
numerous property rights, Including those property rights 
which are preserved to Cook by the treaties, be they the 
right to peaceful possession of his land, or use of tribal 
lands on the reservations, they will be adversely affected 
by induction. 

j 

Still a further reason that it is improper to 
read into the reservation of property rights, an intention 
'\ to im P°se liability for induction, is that when the clause ’ 
originated, in 1887, there simply was no conscription, and 
since the Revolution, the only time there had been a national 
conscription was the brief and unhappy draft experience of 
the Civil War; the imposing of liability to induction on 
Indians who become citizens cannot conceivably have been 
within the intent - or even the conception - of Congress.® 


8. The sole argument offering even remotely conceivable 
support for a finding of Congressional intent to subject 
Indians to induction, in violation of their treaty rights 
xs the re-enactment of substantially the same language as' 

C j tl2 f nship ' in the Immigration and Nationality Act 
ot 1952, a decade after Green . But such inaction, so far 

cS2 t SS lf ;^ XOn « " fre< 3V ent ^ y betokens unawareness, preoc- 
in^cnorpcc' paralysis. It is at best treacherous to find 

JCle Sf < j >na r- S1 n ^ e al ° ne the ad °Pti°n of a controlling 
niLf- 1 I’u Girouard v. United States . 328 U.S. 61, 69 
i^ 46 ii iuber v. Allen , 396 U.S. 168, 185, fn.21 (1969); 

Markets, Inc^ v. Retail Clerks Union. 
. 1 ° u.s. 235 (1970); ivoodv/ard v. Rooers" Taa f —m 

(D.D.C. 1972), aff-d 4 6 6 F.2d 13lH§T§.' Cir. 1973?! 







Plainly, there is nothing in the statutes, or 
m the legislative history, to evince a Congressional 
intention to subject Indians to conscription, and surely 
there is nothing which rises to the clarity of expression 
which, it is clear, is required before Congress win be 
held to have repudiated a treaty. Nor is the special 
class of citizenship which thus results, limited in its 
burdens, at all novel or unusual. On the contrary, the 
doctrine that the citizenship status of the Indians is 
a special one, limited in both its rights and its respon¬ 
sibilities, is a long-accepted and familiar one; while 
Indians today are citizens of some sort. 


"• • •[IJt is nonetheless still 
S™'." it war in the last century, 
that It]he relation of the Indian 
tribes living within the borders of 

0 ” ited ? ta tes . . . [is] an anoIna . 

lous one and of a complex character 

; * •^ They . Were ' and alwa ys have been, 
regarded as having a semi-independent 
position when they preserved their 
tribal relations; not as States, not 
as nations, not as possessed of the 
full attributes of sovereignty, but as 
a separate people, with the power of 
regulating their internal and social 
relation 3 , and thus far not brought 
under the laws of the Union or of the 
State within whose limits they resided.' 

- 118 u - s - i 375 j- 
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Thus, it has long been held that the mere grant of citizen¬ 
ship to the Indians, in and of itself, was not sufficient 
to render their status identical to that of ->11 other 
|j citizens; all manner of special conditions remained. 


" • • • 1 11]t is contended that 
the allotment of the lands in severalty, 
and afterwards making the Indians citi¬ 
zens, necessarily had the effect to re¬ 
voke the reservation .... It is clear 
that the allotment alone could not have 
this effect [citations], and citizenship 
can only have it if citizenship is in¬ 
consistent with the existence of a 
reservation. It is not necessarily 
so. Some of the restraints of a 
reservation may be inconsistent with 
the rights of citizens. The advantages 
of a reservation are not .... The 
Act of 1887, which confers citizenship, 
clearly, does not emancipate the Indians 
from all control, or abolish the reser¬ 
vations.'" United States v. Celestine, 
215 U.S. 278, 287 (1909), quoting with 
approval from Eells v. Ross, 64 F. 417 
(9th Cir. 1894T - 


Long after the establishment of Indian citizen- 

ii 

ship it continued to be recognized that the status of 
Indians was not like that of other citizens; they neither 
had full and complete United Stares citizenship, nor lost 
their Indian citizenship. Thus, the existence and juris¬ 
diction of the tribal courts continued, Iron Crow v. Cgl a la 
Sioux Tribe of Pine Ridge Res. . 259 F.2d 553 (8th Cir. 195C) 







and even the Bill of Rights of the United States Constitution 
did not limit the powers of tribal courts and tribal govern- 
ments, Barta v. Oglala Sioux Tribe of Pine Ridge Res. . 

259 F.2d 553 (8th Cir. 1956) cert. den. 358 U.S. 932 (1957), 
until specifically imposed by statute in 1968. 28 U.S.C. 

S§ 1301-1302. 

The special citizenship status of the Indians 

is closely bound up with the protective wardship to which, 
i . 

it has been repeatedly held, the Indians continue to be 

subject. Board of Conm'rs. of County of Creek, State of 

Okl ahoma v. Sober , 318 U.S. 705 (1943); Winton v. Amos , 

255 U.S. 373 (1921); United States v. Nice, 241 U.S. 591 i 

(1916); so strong is the notion of wardship status that it 

has even been held to support governmental restrictions on 

Indians' control of their property, which would, as to any 

J other citizen, be violative of the Fifth Amendment. Crain 

!; v * First National Bank of Oregon, Portland . 324 F.2d 532 

_ 

(9th Cir. 1963). 

The wardship doctrine arises from the recognition, 
by the United States, of its responsibility for the sorry 
plight of the Indians today, and takes responsibility for 

promoting and protecting their health, safety, welfare, 

# 

and property. Board of Comm'rs. v. Seber , supra; United 





I WardShlp Status aft« r cUuTj 18 * 6 '' C ° ntinu atio„ ~ 

f th y C ° n9reSS «- courts aiij I— ° lear —- 

I they he A * e ' that thf» t > • 

y 6e Cltlz a-, were he Durans, though 

—- 9 other :r ed to -— 

re apohsibi Iities that wouid - 311 ° f «• «•*. ana 

° f the Adlans from the burdens Bxen Pticn 

II ;;; itary servi « P1 a lnIy b r c ? a ; dships ° f — 

! V ’ SUb3eCti ^ «"» - conscript ^o 1Stent ^ SUCh * 

,1 -Posed T eed ' - — -ture ^ "' 
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1Stri « o, Columbia Circuit , , f ° r 
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the court dean- • - 33 F * 2a 51 6 (d c n- 
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izatlon of his nShlp deriv ed f rom th 

13 Parents, durinq hi he natura l~ 

“ ...... a »•... 

y and lndUCt Vazquez. . I 






the Court held, it would not find that power to have been 
exercised by the general and non-specific language of the 
statute. Recognizing the dual citizenship which Vazquez held, 
the Court concluded, "We do not hold that Section 321(a) is j 
inoperative to confer United States citizenship upon appel- ' 
lant for any purpose whatsoever. We do hold that the United 
States citizenship with which it purported to clothe appel¬ 
lant is not predominant over his Argentine citizenship for 
the purposes of Article X of the 1853 Treaty." 433 p.2d 
at 522 (Footnote omitted). 

Similarly, it is respectfully submitted, this 
Court should recognize the dual nationality of Cook: the 

1 

Mohawk citizenship which is his by birth, and which he 
cherishes; and the limited, qualified, and constricted 
citizenship attributed to him by statute. The latter, 
it must be found, cannot override the treaty rights 
attaching to the former, and Cook cannot be thereby sub¬ 
jected to induction. 

In sum, Cook is protected from conscription by 
numerous treaties which, especially if construed, as they 
must be, most favorably to him, free him from any obligation 
to compulsory military service. Nothing in the statute 
which makes Cook a citizen evidences any Congressional 




intent to abrogate those treaty rights, and in the absence 
of express intent, those rights will be respected. Similarly, 
i! n °thing in the Military Selective Service Act of 1967 affects 

i | 

his rights, and the latter Act has indeed been construed as 
in no wise limiting the similar treaty rights of aliens and 
I of dual nationals; no less respect is due to the rights of 
the Indians. 

! 

Thus, no desire on the part of Congress can be 
shown to impose the burden of conscription on Cook, and in 
i the absence of any such clear intent, the courts will not 
find treaties to be repealed by implication. Therefore, 

Cook was not subject to induction, and his conviction must 
be reversed. 






CONCLUSION 


For all of the reasons set forth above, the 
decision below must be reversed, and the appellant must 
, be acquitted. 

ij Dated: New York, New York 
August 5, 1974 


Respectfully submitted, 


STEVEN DELIBERT 
Attorney for Appellant* 

New York Civil Liberties Union 
1345 Avenue of the Americas 
New York, New York 10019 
Telephone: 212-765-2700 
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TREATY WITH THE SIX NATIONS. 1789. 

.1 rftel,* of if ft'' of if nun}, ,tf J’lift ]itl /Jut/f\ fit, initt/i t/,nf of Jaillllirij, Jim. 9. 17'*. 

f... >/..t,■.,( tote (/tmiMfitnl tortii hnndnd tint/ tiijhtij-nine, srnr.’j*. ~ 

-}*'//“,,• -y- (■/<>'/, t>»jio'i,', t/oft foot- of the ft. rritonj of the 
l ntt. d Slabs of A Mr fit II, north.ir, xf of t/o It nr Ohio, tint/' voM- 
tss.Onerjthn tjinteilti'lflf of the son/, Coifed Stnhs, for f, MOl'intf till 
”"t- ' "f con tt ort rsi/, r. r/ii/,tf!iij trade. and s.t/linj honndari,*, 

•ftfyn for Indian vat ions in the northern d, jmi,- tt neat and the said 
fnt/'d Shifts, of the one jttirf, an,l the *00/1*1)1* and interior 0 of the 
Stj. A at tons, of the other jniet: 

Ai:t. 1 . \\ iikukas the L nited States, in congress assembled <1 id bv K’^n-nc*' t.* 11*« 

tl,,,|r .c.inipioncrs, Oliver WoK-olt.ltichsml Butler, mid Arthur Lee >or ' s '"’’ 

,luly :ipi».iiit.*(| for that purpose. at a treaty held with the 
N,ul >IX Aiifitms. viz: with the Mohaw ks. Oneida*, Onondaga*, Tus- 
n'H’Ri-. ( uyugas, nml Scnekas. at fort Stanwix, on tin; twenty-second 
<«t_v of <n'tolier, one thousand seven hundred and eighty-four, <dvc 
]s a. e to the said nations, and receive them into theirVrfendshii)*and 
protect ion: And whereas the said nations have now agreed tunnel with 
tin* said Arthur St. Clair, to renew and conlirni all the engagements 
nnu stipulations entered into at the beforementioned treaty at fort 
.tanwix: and whereas it was then and there agreed between the 
V l,, l 1 . Na tesof Aa "‘ rit ‘ !l “ ,m1 1110 'aid Six Nations, that a boundary line 
Miouhl Im* fixed between the landsof the said Six Nations and the terri- 
or\ of tin* said l nited States, which boundary line is as follows, viz: 

at *he mouth of a creek, about four miles east of Niim-ain, 
let! ,,r Johnston’s landing Place, upon the lake named 

V'dains Oswego, and by us Ontario: from thence southerly, in 
a .uivctioji al way * four miles ou>t of the carrying place, bctween'lakc 
. , ' T, ,a L !fH ° ,,t I ano ' to ,llw ««»«dh of Tehoscroton, or Buffalo creek, 

• po 1 akc brie; thence south, to the northern boundary of the state of 
icnnsvivania; thence west, to the end of the said north boundary; 
lb;""’ •ri" t l * tl,c WC8t boundary of the said state to the river 

, sa, d hue, from the mouth of Ononwnvea to the Ohio, shall 

<i’v v boundary of the lands of the Six* Nations, so that the 

com.»."J'! ,nS /d and doyic !. 1 to the I’nited States, all claim to the 
ouutiv west ot the said boundary: and then they shall be secured in 

0f 'l’ 0 l ? nd " .*>*.'• «•'*• "Orth, and south of the 

Th .. J,„ h „. k , „ o ' 1 ; r .V JhV’" ' MX the fort of O'Wcro. f or 

the supjHiit ot the same. J he said Six Nations, except the Mohawks 
none of whom have attended at this time, for and in consideration of 
tin peace then granted to them, the presents they then received,as well 
ns in consideration c.f a quantity of goods, to the value of three thousand 
d( ll.tis now de ivered to them by the said Arthur St. Clair, the receint 

oiti h.111n.inry cm- tl.e^‘‘‘,id 1, und\rv Ihf aclc,loul V fl ^‘. d(, hereby renew and confirm 
,lrnu ' 1 aK bound,m line in the words beforementioned. to the end that 

Lsnii* so., ot ,,i.i Si'"v v ,i ,e ‘T' 1 ,""" ns . u division line between the lands of the said 
lino .o.K-ti fnrvrorro * 51x Nations and the territory ot tin* Cnited States forever \,id rl 

l ““. '"itltn .- V - 11 in ^i„uro“,a, n eoffhlir 

Cde, o' ' ,m ,m . t,on ?' V ,e,r ,,e,|,! * aml descendants, for the con- 

A ! f. to . ,VI ! ,e, . ,t,onc d. d <> release, quit claim, relinquish, and 
cede to the tinted States of America, all the lands west of the said 

fm!. M< rl 1 ' °‘ l, "°’ aml ,M tween said line and the strait 

{t ", V'S n * 0,, th ot Ononwayea and Butlalo Creek, for them the said 
l nited States of America, to have and to hold the same, in true and 

„ Conn in l.n.l, con- f 0 ^ VCr ' 

su ■,: ( T , |;;,di Whi " ,t t c ; lhtat ; ,s ^ An.erica cominn to the Six Nations, 
nil the finds which they inhabit, lying east and north of the before- 

mentioned boundary line, and relinquish and quit claim to the same 

fortrffi 3 palt 1 'V , ' eo (* excepting only six miles square round the 

S, 'V n "" '‘i llal ° «>“'«> » a ‘ d fort L again reserved 
to the L nited >tates bv tlicse t,resents. 



l.iltvl- f‘{ I 

Hfi'l | i r. • 

rw ! s : 

F* ««:♦• mul 

*!ilp rmiHi^l. 


Mohan k« 
tlx mouth* t- 


It’I* >krt| 
I 4-MrliJ, 


Airr. The Oneida and Tu-carora nations arc al-o again -ccur«*d 
and continued in the im.-ea-ion < i their i« -pcrtive I.ukU. 

Ain. 4. United Static of America renew mid rontirm the peace 
and fricnd.-hip entered into with tin*Six Nation-, (except the Mohawk-), 
at tlio treaty befotcmentioned. held at fort Stunwix, declaring tin? .-■•me 
to ho perpetual. And if the Mohawk- .-hall, within six month-:, doc F in* 
their assent to tin* same, they shall he considered as included. 

Done at Fort liar mar, on the Muskingum, the day and year tir-t 
above written. 

In witness whereof, the parties have hereunto, interchangeably. -et 
their hands and seals. 


Ar. St. Clair, [l. Owenew a, nr Thrown in tin-Water, 

Catfeaia, or Po-j Pound the Fire, l. his x mark, [l„ 

ffawislovva, or The Pt-.i-t, l. s/ tijantuaia, or l ornplmiter, hi- x 

Kiotnlttshowa,orsw immiug Fish, t.s. mark, ft. 

Oncnhye, or I>am ina Feather, ‘l. »/ C y.v-oLa, or Pi,; Crocs, his x mark. t„ 
Sohaeus. or Fallin."-Mountain, [l. ».J Kanna-see, or .New Arrow, A. 

Ot'u hsaka, or i>rok> a Tuiuuliuw k, Aehiout. or Half Town, ‘t. 

his x mark, ft. -.1 Anneiiniit.ur'i h- Wasp, hisxmsrk, l. 

Tekahias.or l.onsrTree, his x mark. [i..-. j Chi-hekoa. or Wool Buir, his x 
Oneensetee, or Loaded Man, his mark, ft. 

x mark, [i.. - ] .-essewa, or Pit* Bale of a Kettle, l. 

Kiahtulaho, or Snake, [i. s j Scsahv.va. or Council Keejier, t.. 

Aijuuia, or I5amly la-cs, [l. - J Tewanias, or I'.roken Tw ip, r.. 

Kiumlo/eiva. or Pit; Tree, his x >',in.<eh-howu. ..r Full Moon. t. 

mark, [i.. ».] C'aeliunwnsse, or Twenty Cnnoe-. i_ 

Hi< k< nrjuash, »>rTearin™ A-umler, [t. 

In presence of— 

Jos. Ilarmar. lieutenant-colonel commanding First U. S. R<;< 
merit and brigadier-general hv brevet, 

Riehard Butler, 


Jno. Gibson. 

Will. M"Curdy, captain. 

Ed. Denny, ert-ign First I'. 1 

A. Hart-horn, ensign, 

Itolit. Thompson, ensign. First l 
Fran. Lcile, ensign, 

Jo-eph N icholas. 


Rcirimeitl. 


llegime.nt, 


Separate Article. 

Should a robbery or murder bo committed bv an Indian or Indians Row-ni-mi.iimir 
<»t the >ix Nations, upon the citizens or subject-. of the United States, ■reordiu*t.i , u’."V!w! 
or by the citizens or subjects of _ the United States, or any of them, l,c ‘ 
uj>on any of the .Indians of the said nations, the parties accused of the 
same shall he tried, and if found guilty, he punished according to the 
laws of the state, or of the territory of the United States, as the case 
may he. where the same was committed. And should anv lior-es he s ' ,,u " how- t., i- 
stolen, either by the Indians of the said nations, from the’ citizens or r,- ' 1 ' >rwl 
subjects of the United States, or any of them, or by any of the said 
citizens or subjects from any of the said Indians, they may'be reclaimed 
into whose possession soever they may have come; and, upon due 
proof, shall he restored, anv sale in open market notwithstanding; and 
the persons convicted -hall be punished with the utmost severity the 
laws will admit. And the said nations engage to deliver the persons 
that may he accused, of their nation-, of either of the bcforcnicntioiied " 
crimes, at the, nearest post of the United States, if the crime was com¬ 
mitted within the territory of the United States; or to the civil authority 
of the state,if it -liuli have happened within any of the United States. - 

Ar. St. Clair. 


TBEATY WITH THE SIX NATIONS, 1794. 


Xiwr. II. 17W 

? *tMf 44. 
l*r>H |aiurition, Jnn. 
•JI. 17*». 


- * l Tr - l,f, J .W f/.«- 7 >/*m 

»n. JiiittiiiiM C‘ille'1 tht Six JSiutn/ns. 

The President of the United States having determined to hold n eon- 
feienec with the Six Nations of Indian*., for the piirnn.-e of removin'' 
from their minds all causes of complaint, and establishing a firm anS 
permanent friendship with them: and Timothv Piekerin.' bei»<' no- 
pointed sole agent for that purine; and the Agent having met and 
eonfeiled with the Sachem*. Chief* and Warriors of the Six Nations 
in a general council: Now. in order to accomplish the eood design of 
this conference, the parties have agreed on the following articles- 
which, when rati tied by the President, with the advice and consent of 
the ..enate of the L luted States, shall be binding on them and the Six 
Nations. 

A ItTICLK I. 

I eace and friendship are hereby lirmlv established, and shall be per- for.re nn<i tricn 
petual, between the L mted States and the Six Nations. 1 lp pi ' nK ' ,u * 1 - 

Article ll. 

1 ho L nited States acknowledge the lands reserved to the Oneida certain i«n<t. , 
Onondaga and Cayuga Nations in their respective treaties with the cur ‘" 10 
state of New-l ork, and called their reservations, to be their property; 
and the l mted States will never claim the same, nor disturb them or 
eitlier of the Six Nations, nor their Indian friends residin'' thereon 
and united with them, in the free use and enjoyment thereof: but the 
said reservations shall remain theirs, until thev choose to sell the same 
. to the people oi the l mted States, who have the right to purchase. 

Article HI. 

I he land of the Sencka nation is bounded as follows: Bcnmiin" on . I’ ,,un,|,irv " f ,,,t " 
Lake Ontario, at the north-west corner of the land thev sold to Oliver ST ,hc 

veil t reek"' I'T,™"* ?*?'**$ U, 'T thu *>•' O-v0ng-wo„g. 

the fo r «Vv? ’ U '°i! S ^uiding-iilacc, about four miles eastward from 

5® Z * hc f ^°! lt u '. y >«P that creek to its main fork, then 

s iaight to the mam fork of Stedman's creek, wiii-h empties into the 
met Niagara, hIjovc tort Schlosser, and then onward, from that fork- 
con tinuing the same straight course, to that river: (t iis line, from the 
S3 | , j* h P'Vong-wong-veh Creek to the river Niagara, above fort 
,Mln K th f ^tern boundary of a strip of land, extendin'' 

Si kVmrTf'f •r’Vft nvcr - tln - Scueku nation ceded to 

V H,<i5u- Ii-^-leat-Bntam ata treaty held about thirty years a-o, 
with >n \\ illiimi .lohnson:) then the line runs nloii.' the fiver Niumira 
° :l . kc V lc; *J ,on j]h>ng Lake Erie to the north-east corner of -"tri¬ 
angular piece of land which the United States conveved to the state of 

il ‘1 ' , ,c ',' d,, ° s i° uth to the northern boundarv of that state- 

iut m M OP t0 5° r Uth ' X Tl cm ,,f ‘>*e ‘“"‘1 -old by the Seneka 

line t n th^ ‘T 1 *T 5 '." ld . t,u ‘" nol,l > "nd northerly, along Phelps's 
5" ' , v P ac , e of , beginning on Lake Ontario. Now, tCe United 

?o lw tli nroSte- 11 J Vr c" d 7 ,thin . the aforementioned boundaries, 
never eLin * ° f h<? ^‘ nek '} "i ,t,on 5 imd *he United States will 
"is Nath . ' >ame. nor disturb the Scneka nation, nor anv of the 

'viB. t e. in h°f. ‘ 0,r .. . residing thereon and united 

il,.. • ' i li 1 f l,vC "" d V nl °. v .. thereof: but it shall remain 

<, . "a*! , ' eV V l " )0 . s< \ to >cl1 f he same to the people of the United 

Mates, who have the right to purchase. 


Ifcnimlnry of fond* 
to the sen- 

t cu nation. 



Autio.k IV. 


Hu- I mtod States having thus .Ir^riU-d ami itcknowled.-ed whit «<'<■■• 
ltt, " U Ut fl "; f hn-ida«. < ('aviiva- .I S.-nckas. ami 

" < ‘ V( ‘ r *•* • • inn th.-Milne, mu’ to dhtm l, them, or anv of the 
;, lx Ni . friends residing thereon and unit, d with 

i . , i", m the live u*e and -enjoyment tln-ivof: Now. the Six Nations 
a .l eaeh of them hereby engage that they will never claim anv other 
t ‘T !' f 't'iidiirtes of the United States; nor ever disturb tins 
I of the l. tilted States in the free u>e and enjoyment thereof. 

Autu’i.k V. 

ust? 1 *rn.i!i Jra'niol" 1 . ' ^'‘neka nation, nil others of tin* Six Nations concurring. cede to 
tile l lilted States the right of making a wniron road from Fort Schlos- 
ser to hake Krie. as far south as Hullaloe Creek; and the people of the 
l luted States shall have the free and undisturhed Use of this road, for 
the purposes of travelling ami transportation. And the Six Nations 
and eaeh of them, will foreverallow to the people of the United States’ 
a free passage through their lands, and the free use of the hnrlM.r* ami 
nvers adjoining ami within their respective tracts of land, for the 
passino and securing of vessels and bouts, and lihertv to land their 
cargoes where neeessarv for their safety. 


Pr.-s.-nt Bti'l «nnu- 
itr. 


RetKlIni Ion 
ftruiiiid. 


Articlk VI. 

In consideration of the peace and friendship hereby established and 
of the engagements entered into bv the Six Nations! and becat.se the 
l mted States desire, with humanity and kindness, to contribute to 
their comfortable support; and to render the peace and friendship 
herel.y established, strong and perpetual; the United State, now 
deliver to the Mx Nations, and the Indians of the other nations resid¬ 
ing among and united with them, a quantity of goods of tin- value of 
ten thousand dollars. And for the same considerations, and with a 
view to promote the future welfare of the Six Nations, and of 'heir 
Indian friend* aforesaid, the United States will add the sum of three 
thousand dollars to the one thousand five hundred dollars, heretofore 
allowed them by an article ratified by the President, on the tw. ntv- 
thud day of April. making in the uhole, four thousand live 

•'Undred dollars; which shall be expended vearlv forever, in tiurehasimr 
clothing, domestic animals, implements of husbandry, and other uten- 
sus suited to their circumstances, and in compensating useful artificers 
who shall reside with or near them, and be emphm-d for their hem-lit? 
ihc liuniediate application of the whole annual allowance now stipu¬ 
lated, to be made by the superintendent appointed bv the President 
for the a tin i rs of the Six Nations, and their Indian friends ufore-uid. 

Auticlk VII. 

Lest the firm peace and friendship now established should be inter¬ 
rupted In the misconduct ot individuals, the United States and Six 
Nations agree, that for injuries don.- by individuals on either side no 
private revenge or retaliation shall take place; hut, instead thereof, 
complaint shall be made by the party injured, to the other: He the Six 
Nations or any of them, to the President of the United States, or the 
Sup. '.-itendent bv lnm appointed: and by the SuiK-rintendent. or other 
person appointed by the President, to the principal chiefs of the Six 
Natio-.s. or ot the nation to which tin- ollend.-r la-longs; and such pru¬ 
dent measures shall then be pursued as shall he necessary to preserve 
our pence and friendship unbroken; until the legislature (or -Meat 
eomioil) ot the l mted Mates shall make other equitable provision for 
tin* purpoM'. 1 


I*■ lleter («» 

• .ii*U tti 
•h»|. • 




Nun:. If i' ■ l< mi l\ understood by the parties to this treatv. that tin* 
utimi it \ .■'t i|l;tt*I in liic sixth article, is to be applied to the benelit of 
such ot the Six Nations ami of their Indian friends united with them 
as ufurc*uid, as do oV shall reside within the boundaries of the I'nited 
States; For the l nited States do not interfere with nations, tribes or 
families, of Indians elsewhere resident. 

" It u|'|stirs that tliis treaty wits never ratified hv the Senate. See Ainerii an Srat.- 
I alters, Indian Affairs, vol. I, |>. '£12. Also, pist 10l’7. 


In witness whereof, the said Timothy Piekerinjr, and the sachem* 
and war chiefs of tiie said Six Nations, llnve hereto set their hands and 
seals. 

Done at Koiioiiuaioiiu. in tlio .state of New York, the eleventh dav 
of Novemlier, in the year one thousand seven hundred and ninetv-four. 

Tiiaotliv Pii kerinjr, [i.. s.l Tunlionndos, his x mark, or Open 

Onoveahnee. Ins x innrL- fi . i o... tc«.. ’ 1 . 


Tiiiiothv Pickering, H s .j 

< Jonyeabnee, hi* x mark, [i„ *.j 

Konneatorteeooh, hi* x mark, or 
Handsome Lake, [l. *.] 

Tokenhynithau, hi* x mark, alia* 
Cantata Key, [l. h.1 

One-hunee, Ids x m„rk, N. *. j 

Hendrick Auiiaiimut, ii * 1 


Cantata Key, [ L . ». 

One-huuee, Ids x mark, 

Hendrick Aiipainaut, 'l. 

David N'cesooidiuk, id* x mark. [l. k. 
Kauatsi.yli, alias Xichola* Ku.-ik, t. s,* 

f*ohhontei*pient, liis x mark, l. 

Ooduhtsait, his x mark, I.. 

Konoohquiur. hi* x mark, 'i. 

Toss*■nt’.tuiilnlns, hi* x mark, ft. s. ' 

John Skenetidoa, hi* x murk, 'i„ *.' 
Oncaturleeooh, Id* x mark, I 

Ku-sanwalau, his x mark, fi.. 

Evooteny ootanook, hi* \ mark, i.. 
Kohnycaimone, hi* x mark, alias" 
_Jake Stroud, [l. ».] 

•Shasnic*n, Id* x mark, [i„ 

Teen*>*, his x mark, alia* Captain 
. Tomliip, [l. 

Soodnioowan, his x mark, i.. 

Henry Younj: Brant, hi* x mark, i„ s.' 
Sutiliyoowaimd, his x mark, or liia 

, tty,. [i.. 

Onaaiimdi, Id* x mark, i„ *. 

Hotoshahcnh, hi* x mark, l. 

Knukoitdanniya, his x mark, i.. *. 
Xottdiynuka, hi* x mark, l. s.' 

Xossislitowau, hi* x mark, i.. *. 

Oojnitfenta, hi* x mark, *.r Fish 
Carrier, r,_ 

Toheoiiogo. hi* x mark, l. 

Oolu^imsso, hi* x mark, t„ 

Joonondnmtaoneh, liis x mark, l. s.‘ 
Kiyanhaonh, hi* x mark, 'i.. 

Ootaiiicaii^cnh, his x mark, or 
Broken Axe, [i„ 

Witnesses: 

Israel Chapin. Israel Ch« 

William Shepard, jr. Horatio .1 

Janies Sinedfey. Joseph Sn 

John \\ lekliam. Jasper Pa 

Align*tti* Porter. ii 

Janies K. Garnsev. Henry Alj 
William Ewinip 


I — '-'I VIO.ll 

tin* w av, Tl. n.l 

Twaukewasha, his x mark, [l! s]l 

.Sts^uidonjrqiiee, his x mark, alia* 

_l.il(!e Heard, r,. ,. 1 

Kodjis,te, hi* x mark, or Hah 
Town, [i.«] 

Kenjauancn*. hi* x mark, or J 

Stinkina Fi*h, [i.. 

Soonohqnaukan, his x mark, fi.! s!' 

Twenniyana, hi* x mark, *i' 

Jishkaujra, hi* x mark, or Green 
(trns-hopi^r, alia* Lillie Billv, [ L . 
Tnoyehrhotta, Id* x mark, ‘ G. 
Tehorioyanatina. his x mark, [i.! s' 

Tehonifyoownsh, Ids x mark, 'l. 

Konneyoowesot, his x mark, fi„ 

Tioohqiiottakanna, Id* x mark, or 
Woods on Fire, [l. *.] 

Tuoundaudeesh, ids x mark, [l » ] 

Honayawu*, his x murk, alias 
l armer’s Brother, r,„ 

S’ocjooya wail than, hi* x mark, 
alias Bed Jacket, r L „ i 

Konvootiayoo, his x mark. hi » 1 

sauiit.ikaoni'yees. his x mark, or 
Two .Skies of a length, [t . 

Onnnaslialtakaii, hi* x mark. i.. s/ 
Kaunjtyanehiiuee, liis x mark, ‘i.. 1 

Soiiavoowan, Ids x mark. r.. si' 

Kaujeaaaonh, hi* x mark, or Ji.-an 
of llojf*. r, R 

Soonisi|p«iionwaii. hi* x mark. n” .i' 

Thaoowannias, Ids \ mark. [i.. s.' 

Sis..|,onL'joowan, his x nmik [i . ' 

Kiantwhauka, hi* x mark, alia* 1 
_ Corn plan ter, 

Kaunehslionf.’jtoo, hi* x mark, [i.. 


Israel Chapin, jr. 
Horatio Jones, 
Joseph Smith, 

Jasper Parish, 

Interpreters. 
Henrv A Is-ele. 






_ J *n. I V l«3x. 

‘ . -vi). 

4 . 'imSA pr. 


IVrai u |,| v 


T ; WY WIIH »* «* Indians «, 


- ArtU, a ir at , ,WKK ^S, 1838. 

pr. "J j-Vit/j York tf!■ 'll'' Cunctnil ,,/ rr/ H, tT r 

ouefkous•>/ Junuttr, t! '* S, " t ' 
»««■/» ondvZri. VoXc/s o/ y/i 'T"' n If ( ’ ; " t -/ 

uS: &*«»« ?* *«* 

tnnt when their true int** l ,,l< n<s ar,,|| nd, that the 1?" ^ ^ ,0,,l f * le mpid 

SSte , .,"”s»'f»i * XrLSr.”; r«riv1 si.'fri 


file .Monoiiionif *11 ri u - '"•"le bv tin. V v 1 resident of tin 

Jn the Territory D f W'i^.n^e'-' of certain h°'>' Jl,dian * from 

t'OM « itl , tJioKo* Jmli'i,, l ' 1 ' 111, ">cl 1 after S : n,i " nt ««ven Ha" 
w, ’ 0, f N „bject wa ' . ; 00 ’!- 1 "’' 1 ^ ‘he o.\| t l* ,,y a,ld ‘■""ton*. 

?! ld «'* i:° U ' Pd treatV between tho‘i.e 

£.7Indiana r-ave'thoirT ]uded in ^bru.vlS, V^^tes 
tbo, S3 V A,uI "ho?»l f as ' c,| ton the 8evenu.e„;l'’n to U , i lV '> the 
thousand acres of ,• t le provision* of that »,.J, ( l tt . v °f Octo- 
*• iv Nations and th« o ' , ! cul 'ed to tiie V,.... y t*' c hundred 

they ail reL“ tribe, nsafut,' ,^ {he 

*j ,lJ e time a« the Preside,,/ 'ft " 'Hun three vo- v ’ : o " ,, 'tion 
unit is snt^nv.n »i . )lic . nt should ... . *V a, *S or such . 


r/ro^n- i".vV:. , r;o o a , 'r„ r 

sss&k* fear* '.w? gsasra '&■ 

determined to i- irri- 1< ' i' ‘! 1K * happiness of hi -, !a 1, V^i anx ' OUs to pro 
nmovin- the Indians' {? t,Je . b «»»ane polity Vf If " H rBn »“"<1 bS n ,, 

ft m,d {SS 3 5 Ste £f t - teal 

. .* “«- <* «s&£ s.rss .5 «* 





general provisions 
-VrTR'LI' I Tim . " S ’ 

whose ..I.- /• i* go several tribes v 

Up* 

[itlc niiil VM'?'! 0 »»d reJi,. (Illi> , ‘"G V'^G tile »>.,«, f ,i 


^ n ^i* , l Sfnfc» . a 


Iw 0, eh. 14$. 


: ;^>!'omV trvn^ot l^Tr '°' " n ' rl «> n TtT " ,l «'-•>V , 7 * 

tlio .\cv V 01 .f. V ■ f «c , '|»f ny. r i 1( , Jlit (.i-oon |;., v l « 7 r ’ 

2 Saaw ^StSKBS** $ 535 S&?'£ft 

.liSiiSa 

lUSilllSiss 

£^siS£HFSS3?i:sS? 

i^S£liS~SiS;£S? 

SiP«SS;Srsw#SS 


denies or Terrifn..:.“ , "intis, with »|,„ t ,. iKl » entitled 

fPP»oved on the >SH T‘ l for t,,cir romw!f^ ,,S pft ' , ' di «ffin 

*"*»•« -aid j!it h to ^ °V Ia - v * * 8 ?I 8 fc X? of tho *i 

nations, or . ? to l "''ide said } 1 * u " power nntl 

and from curb nl R" scver a»t.v, with £ Hie di£ 

adopted h\-the re 0, .» MrK e . r tfl| ch J^ Vs **} ** *° *°H and 
council . "l^ctive _»• an<| . 


2#v o^vr 


■4r ' ,n, ‘ 


5 JsSiip3SS?SSsr 

• ^i-lgSS?SBSS 

eountrv the I-.Vi * ! n, '' v i,r> "'«-> and I. 1,1! I*«uiti ,| ( . .w> s J V 

J ct, However. to 





Lund apart for 
the Oneida. 


the legislation of the Congress of the Unite.! States rem.lati,,.' trade 
and intoi course u itli the Indiana. The lands seemed to them hvoitrnt 
under tins treaty shall iicyer be ineluclcd in nnv State or Territoi v of 
this l nion. lho said Indians shall also be entitled, in all respects to 
the same political and civil rights and privileges, that are granted and 
secured by he l n.ted ? States to any of the several tribes of emi-nant 
^ ^ Indians settled in the Indian Territory. n 

,r Article 5. I lie Oneidns are to have their lands in the Indian Terri- 

5? r ; • ,' n J. "i t y i,( f V» l . a, | ,:U t . lor . tl,c Nc "' York Indians, adjoinin'' rim 
( sagi tiaet. and that hereinafter set apart for the Senecas* ..iul ilm 
same shall he so laid off a_s to secure then, a si.nicient quantity of timber 
for then use. J hose tribes, whose lands are not speciallv'dosi.mated 
n tins treaty, are to have such as shall lie set apart by the President. 

Article b. It is further agreed that the Lnited Stales will pnv to Annuitum, where :o 
those who remui e wc^t.at their new homes, all such annuities, as shall ' H , "“ d 
properly belong to them. The schedules hereunto annexed shall l e 
deemed and taken a- a pan of this treaty. 

Article 4. It is expres-|y understood and agreed, that this treatv Tr,»ty bin.im* 
must approved by the President and ratified and eonlirined l.v the wl “' n rM, " le " 
?»enate ot the l. ailed Stales, before, it -hull be binding upon the parties 
to it. It m further expressly understood and agreed that the rejection, 
by the J resident and of the provisions thereof, applieable to one 

tribe, or distinct branch ot a trii.e. shall not be construed to invalidate 
an !Xr nS tothci11 ' l i,e ''inding. and remain in full force 

Article n. It is stipulated and agreed that (lie accounts of the Com- Thsnrro.,m...f the 

WV^rL- i r XpensC! I ,,uu, ; re ?. U >' him in l ,0 lding a council with the C'K;:, ,u - 
-\eu lork Indians, and concluding treaties at Green Bav and Duck 

Creek, in W isconsin, and in the State of New York, in lSd'd. and those 
for the exploring party of the New York Indians, in 18=17, and also 
the expenses ot the preset treaty, shall be allowed and settled accord¬ 
ing to former precedents. 

SPECIAL PROVISIONS FOR TIIE ST. KEllIS. 

Article 9. It is agreed with the American partv of the St. He<ds i’»ymw,uo«i.R,..u 

tl, *\ t t,K ‘ ! n,t, ; <l . S,at « trill pay to the said tribe, on their JSSJSC. ‘"" r r ‘" 

Z «?'Ji. * j r , nt ., MU ' h t,,ne as thc President shall appoint, the sum 
ot tu t. tlmusand dollars, as a remuneration for monies laid out bv the 
sud tnbe and for services rendered by their chiefs and agents in sccur- 
,I,C V* ° to * (j ‘" eon Ra . v lands, and in removal to the same, the 
W ‘'‘Pot'tmncd out to the several claimants bv thc chiefs of the 
thonn'i»'!n a L |"‘ t ? States Commissioner, as may be deemed bv 
e • , 1 , ‘ ?"? V.'l- lt fl,r,L * r agreed, that tlm following 1 ™- 

iriV ?'! ^ f i . , *- 1 niade to the Rev. Eleazor Williams, of -aid 

tribe, m Inch he claims m his own right, and in that of his wife, which he 

J ,VL d "•'/? M T |0 - '-' .patent from the President. with full power 
and authority to sell ami disjws* of the same, to wit: beginning at a 
po n in the west bank of Pox River thirteen chains above the old 
dei. d ee n n 'l |'h C r ;' P,( ? ° f th ° LiUl,> Kwk alin; thence north tif.v-two ' 
norilmLi'.'r * ' ,l,,,,l " es "'<*'*• two hundred and forty chain-; thence 

!Y,•IrTo” 'egreos and thirty minutes east, two hundred chains 
E 1 < ^'ees and thirty minutes ea-t. two hundred 

of Fov r^nr t "*l ’“"m of . if ! x nvcr: up along the bank 

ot j ox ii\er to tho place ot beginninfr. 


The nccnimt* *>t the 



8 PECIAT. PHOVISIOXS FOR THE SENECAS. 

Z,'!, I' 1 ' 1 ', that Hxrnhall Imre for u... „ 

. »! ,r £,h he ™ ™ 'ft “FT rr,i,li„.. SSSSti*™ 

fissaa ?',nr "■ "i. 

aAS g tssstfjgs- 

I»« M»i 1 > 1 * 10 ,,;”|!m|V addTh Voi 1 T'r T '! lis *r "•' t f, ' r tl,,,ir then 

n^htion awl iv, M » l "" l,er ,i "" 1 for il.eir 

V rir ♦ , ^ V 1,1 " ni . MV !' : f " n-movp from tin- Sim,. „t 

reside thorp \),|i .'A* " within live years. anil to continue to Mum-v .t.... i.. n„. 

h--“--'H ""vv^ir '“ : - 

mi me i met <1 Mates, oni> to ivmnm with tho Kt>itn«r m i 
one to remain with the Tu>ca.or : h „ fc*! Massachusetts. 

N it’ll* 11:■ w t V-!. .b 


Nii-hnlas Cn«iek, 
William Chew, 

W'iHimn Mnantjdcasant, 
John Fnx, 

•fumes Cusiek, 


John Patterson, 
Samui-I JhioIis, 
James Anthony, 
IVter Kim, 
Maniil 1’iter. 


imiiivi i vivr. 

Scaled and delivered in presence of_ 

.lames Stri ker. 

IS. H. (.fillet. 

Charles H. Allen. . ' 

J. F. Scheriiieilmrn. 

5“ B“po!t«. i!tr0ng ’ V - * bderjiretvr. 

Orlando Allen. 

(To the Indian names nre subjoined a mark and seal ) 

AXlttaStlK r .« superintend- 

concluded, the foro.roi.io h.Ttn Massachusetts, and this day 

parties therein named and w-is in VA' 0< * to f , be C(),lt iactino 
wino approved v n e 1 doher , '* c , xe f utcd b * v then 'i «»d 
bat ion thereof. ' ’ ° hc,eb *' ce,tlf - v,l " d declare such my appro- 

Witness my hand and seal, at Buffalo Crock this a t 

ary, in the year 1838. ^ rCLK ’ tl,w loth day of Janu- 

J. Trowbridge, Superintendent. 

K. H. Gillet, Commissioner. 


Frh. 13, 1NW. 
I Stilt., 561. 


SunjJcii'tnfol article to the treaty conchoid at Buffalo Creel, in the 
‘V'd? 'if Jyc } orl, on the loth of January 18-18, cwaladed h.-ta-een 
Ransom II. Gillet, com nuMomer on the part of the United .State-, 

ZkSff'- SL ~***"T& 


Assent of tho Si. 
R'»l« Indium lu the 
Ireuty. 


Supplemental article to the fr,aty conchoid at Half ah, Creel in the 
State of Ae»e lorl, dated January 15 ISIS. 

; 1 lie undersigned chiefs and head men of the St. IJ-Hs Indians resid- 

mjT in the btate of New } ork having heard a copv of said treatv read 
b\ Ransom II Oil let the commissioner who concluded that treatv on 
the part of the l luted States, and he having fullv and iml.lidv 
explained the same, and believing the provisions of the said treatv to 

tLuedo ’7' al w 5® P rt Z f ^ 1 ! ,it0(i States and calculated toll? 

" ‘1} beneficial to the New ^ ork Indians, including the St. lteo-js who 
are embraced in its provisions do hereby assent to everv part of the 

nf U !l tU, «» > i>" d . a PI >rr jy t! th « same. And it is further agreed, that nnv 
of the St. 1 cg.s Indians who wish to do so. si,all lw at liliertv io 
remove to the said country at any time hereafter within the time 
specified in this treaty, but under it the Government shall not compel 
em to remove. The l nited States will, within one \-ear after the ti.ooo to to paid u> 

I™. l'hiTsZ th !, ni f VYV!'- 0VC * 1° the American party of said 
Indians one thousand i.ollars, part of the sum of live thousand dollars of ,hi ’" rc *t>' 

iilynlioncd m the special provisions for the St. Regis Indians, anv 
thmw m the article contained to the contrary notwithstanding. 

• Uo "e at the conned house at St. Regis, this thirteenth day of Feb- 

- vearof our Lord one thousand eight hundred and thirty- 
ei*rht. \\ ltness our hands and *eal$. J 

R. H. Gillet, Commissioner. 


Lover-taie-enve, 

I/'iiis-taio-roiio-te, 

.Mii'liaol Ga\vjuif, 

Lofe-fori-fosain, 

I>juis-tioon.«ate, 

Jok-ta-nen-shi-ft, 

l'jrinoi-e-eaiia-sait-n-to, 

Toinns-tatacte, 

Tier-te-gonoias-en, 

Tic-r-sokois-ni-.-ak?, 

Sa-satis-otffi-tsia-ta-j'cn, 


T,er-«pn re- kor-h a pse-e, 

K n n Kvs-anM-ota - k a, 

Louia-tc-jrani .ta-to-ro, 

Wise-atia-taronne, 

Tomas-outa-gofa, 

Soae-te-gaomsshke, 

Louis-orisake-wha, 

Sosatis-atis-tsiaks, 

Ticr-anasaken-rat. 

Louis-tar-oria-keshon, 

Jastn karato-un. 


The foregoing was executed in our presence— 

W.L. Gray*Tn’terfireter " ^ ° f XeW Ynrk for «• 

Owen C. Donnelly. 

Say Saree. 

(To the Indian names are subjoined a mark and seal.) 

\\? ll,c . undci-signed chiefs of the Seneca tribe of New York Indians 
1,1 ,,ll ‘* ,; <teot New loth-, do hereby give ourfreo and volun- 
Uin assent to »he foregoing treatv as amended by the resolution of tluo 
Senate of the I nited States on the eleventh day of June ls38, and to 
our contract therewith, the same having heen submitted to us by Ran- 
som II. Gillet. a Commissioner on the part of the United States and 
fl, ,r\“ n . d fai iiyc.vphiiMedby him. to our said tribe, in council assembled. 

Dated IfuHalo Creek September 28 ls38. 




AFFIDAVIT OF SERVICE BY MAIL 

STATE OF NEW YORK ) 

• s s * 

1 COUNTY OF NEW YORK ) 


Rochelle Krieger, being duly sworn, deposes 
i and sa Y s that deponent is not a party to the action, is 
over eighteen years of age, and resides at 268 West 77th 
jj Street, New York, New York 10024; 

That on the fifth day of August, 1974, deponent 
served three (3) copies of the Brief for Appellant and one 
I! (1) c °Py of the Appendix upon BRIAN MUMFORD, ESQ., attorney 
i, for appellee in this action, at U. S. Post Office and 
Courthouse, Albany, New York, the address designated by 
said attorney for that purpose, by depositing true copies 
same in a postpaid properly addressed wrapper in an 
official depository under the exclusive care and custody 
of the United States Post Office Department within the 
State of New York. 


Rochelle Krieger 


Sworn to before me this 
fifth day of August, 1974. 
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Notary Public 


fVRtr A. BURNS 
NOTARY run: 1C. s*?:c c» fitw Ycr* 
f'r. 31*! > 

Qudu £• i r •;i v '■-* 

Ccnr.iss cn L j. r.s Mjrch 30, 1373 
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AFFIDAVIT OF SERVICE BY MAIL 


STATE OF NEW YORK ) 
COUNTY OF NEW YORK j 


ss. : 


Rochelle Krieger, being duly sworn, deposes 

Svfr S «?^ hat deponen ^ is not a Party to the action, is 

g £ tee v y . ears of a ^ e / and resides at 268 West 77th 
Street, New York, New York 10024; 

served f hroo T nt ° n th ® f * fth day of August, 1974, deponent 

the Brief for Appellant and one 
U; copy of the Appendix upon BRIAN MUMFORD, ESQ., attorney 

Coir this aCtion ' at U - S ‘ p ° a t Office and y 
Courthouse, Albany, New York, the address designated by 

said attorney for that purpose, by depositing true copies 
in -f postpaid properly addressed wrapper in an 
a J de P° sltor Y under the exclusive care and custody 

* he ? n xi ted v ^States Post Office Department within the 
State of New York. 


Rochelle Krieger 

Sworn to before me this 
fifth day of August, 1974. 


Notary Public 


MARIE A. BURNS 
NOTARY rUOl 1C, Stale of New Yorfc 
No. 31-6033085 
Qualified in Nc.v York County 1 
Commission Expires March 30, 197 S 
































